The Secretary requested the judge to reconsider his ruling.  The
Secretary stressed that, through the depositions that had been taken,
the respondents already had been supplied with the names of all persons
having knowledge of the facts. The Secretary argued that the narrow
definition of "informer" adopted by the judge defeated the underlying
purpose of the informer's privilege. He maintained that if he were to
comply with the judge's order, the respondents, being aware of all
persons having knowledge of the facts, and being provided with the
identities of those persons who made statements favorable to the
respondents, could thereafter readily determine the identity of those
persons who had made statements detrimental to their position.

The judge rejected the Secretary's arguments. He ruled that a
person making a statement to the Secretary which tended to discredit
Logan, or that would show that there was no discrimination, was not an
informer and that such person's identity and statements were not
privileged. According to the judge, if an individual gave information
favorable to the respondents, but also reported a violation of the Mine
Act, MSHA was to disclose the former information in such a way as to
avoid revealing the latter.  If individuals who made statements favor-
able to the respondents were called as witnesses, the judge directed
that no questions be asked of them that would tend to reveal whether
they had reported violations of the law.

The Secretary declined to produce the documents in accordance with
his policy of protecting confidential sources.  The judge, in turn,
Issued an order listing a number of sanctions he would impose at the
hearing should the Secretary refuse to comply with the particulars of
his order.  The judge also issued a subpoena duces tecum to the Secretary
compelling him to bring to the hearing all documents tending to disprove
the allegations of Logan, and the names of witnesses which these documents
indicated would testify adversely to the Secretary's position.

Respondents filed a motion to dismiss on the ground that the
Secretary had failed to comply with the judge's orders.  The Secretary
did not oppose dismissal. The judge, however, denied the operator's
motion for dismissal noting the absence of assent by the alleged
discriminatee, Logan.  Shortly before the hearing, the Secretary pro-
vided the judge and counsel for respondents with a copy of his inves-
tigative file, except for those items which the Secretary deemed to be
privileged, and a list of all persons whose names appeared in his file,
including those believed to have knowledge of relevant facts.

II,

The informer's privilege is the well-established right of the
government to withhold from disclosure the identity of persons furnishing
information of violations of the law to law enforcement officials.
Roviaro v. United States, 353 U.S. 53, 59(1957).  See generally Annot.,
8 ALR Fed. 6 (1971).  The purpose of the privilege is to protect the
public interest by maintaining a free flow of information to the government
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